Constitutional Options for Bahrain
I11. Background Papers

2. The Legislative Branch!
A. Overview

The touchstone for the following suggestions regarding a new constitutional ordering of
legislative power in Bahrain might be considered an increase in both the perceived and actual
agency that all Bahraini citizens enjoy in the political decision-making process. The reforms
suggested below presents a compromise that may be appealing to both the Bahraini citizenry that
demands democratic reform and the incumbent government and political elite who seek to meet
these demands.

This paper suggests a suite of institutional reforms that are intended to breathe new democratic
life into Bahrain’s existing political structures. Building upon established political institutions
may have the effect of promoting stability and perpetuating lasting reform. One alternative in the
constitutional restructuring of Bahrain’s legislature is to envisage a system where a largely
democratically-elected National Assembly, be it composed of one house or two, finds a
legislative power-sharing balance between the democratic interests of Bahrain's citizenry and the
governmental responsibilities of the King of Bahrain, HRH Hamad bin Isa Al Khalifa. The
questions at the center of this balancing act are: to what degree will legislative power rest with
the democratically elected Deputies of the National Assembly and what set of reforms are
appropriate to meet the democratic mandate that beats in the hearts of Bahraini citizens in the
streets of Manama? The Bhutanese constitutional model, as it has developed since 2005, is an
interesting entrée to a discussion of these questions. However, the King of Bahrain does not find
himself in the same kind of constitutional crisis as that which faced Bhutan and it may not be
appropriate to simply uproot the current political order. It may be a reality in Bahrain today that
unless the King stands at the vanguard radical political reform, genuine democratic agency for
the citizens of Bahrain and a stable constitutional monarchy may be hard to achieve.

There are a number of structural options available for reform of the legislature. An option that is
not extensively explored in this paper is a unicameral National Assembly comprised entirely of
democratically elected delegates. This paper focuses on reform options that build upon the
existing bicameral structure of the National Assembly. It is suggested that a bicameral legislative
structure is the best compromise between the interests of democracy and monarchy. Such a
structure might comprise:
e The Chamber of Deputies composed of delegates democratically elected by proportional
representation; and
e The Consultative Council that might be composed of delegates that are:
a. Elected by the Chamber of Deputies due to their technical expertise, experience,
or regarding the community;
b. Elected directly to the Consultative Council by religious, minority, regional, tribal
or other groups; and
c. Appointed by the King.
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In this legislative structure, only the Chamber of Deputies has the capacity to pass proposed bills
into law under the guidance of the Consultative Council. The delegates appointed to the
Consultative Council by the King might be brought into the democratic fold and participate in
the drafting of laws through a process of coalition building with the democratically elected
delegates of both the Chamber of Deputies and the Consultative Council. The Consultative
Council must approve and oppose a bill before it can be passed into law by the chamber of
deputies and if this approval threshold is by simple majority, it might be appropriate for the King
to appoint one quarter or one third of the members of the Consultative Council.

This legislative structure reflects the intentions of the 2001 National Action Charter, which
suggested a bicameral system and a Consultative Council that played only an advisory role in the
drafting and passing of laws. In keeping with the National Action Charter’s desire for a form of
bicameralism that has been espoused by nations with the great democratic traditions, this paper
suggests that building the democratic foundations of a stable bicameral system is the most
advisable road towards functional constitutional monarchy in Bahrain.

B. Legislative Composition
i. The Consultative Council and a Bicameral System

In theory, the present legislature and the King share legislative powers, but there is no true, clear-
cut separation of powers. According to Chapter IV, Article 32 of the 2002 Constitution, “The
system of government rests on a separation of the legislative, executive and judicial authorities
while maintaining cooperation between them in accordance with the provisions of this
Constitution... Legislative authority is vested in the King and the National Assembly in
accordance with the Constitution.” The King shares legislative powers and has “limited
legislative delegation.”

However, under Article 33 of the current constitution, the King commands too much influence in
the legislative branch. Excessive influence was displayed in the spring of 2009 when the
opposition, represented mainly by the Shi‘i al-Wifaq bloc, convinced pro-government factions,
led by the al-Asala, al-Manbar, and al-Mustagbal blocs, to support a set of amendments seeking
to expedite the legislative process. Despite such an unusual consensus, the proposed reforms
could never become fully realized because the forty members of the Consultative Council, all
considered loyal to the King, would never agree to any amendment unacceptable to the
Executive.® According to Article 33, “The King appoints and dismisses members of the
Consultative Council by Royal Order.”* Furthermore, according to Article 52, “The Consultative
Council is composed of forty members appointed by Royal Order.”® An entire chamber in this
bicameral system receives its mandate from him. It is susceptible to the King’s influence and
pressures. The King’s desires take precedent over a commonly espoused and genuinely
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democratic voice. The King’s legislative power is S0 great that his influence derails democratic
agency.

The Consultative Council may form the basis for the only legislative chamber in which the King
may appoint a proportion of its members. There are several options to amend Article 33: (1) the
Consultative Council may be chosen in free and fair elections by the Bahraini people; (2) most
members of the Consultative Council are chosen by the Bahraini people through the
aforementioned election process, while the King reserves the right to select and remove a smaller
amount of members; (3) the Chamber of Deputies reserves the right to approve and remove all
the Consultative Council members appointed by the King; (4) Bahrain could revert to the
unicameral legislative system established by the 1973 Constitution if the Consultative Council’s
role is clearly indistinguishable from that of the Chamber of Deputies, the King, and the
Judiciary. While the unicameral system has genuine democratic appeal, the proposed bicameral
model may overcome some of the challenges of forming an acceptable compromise for sharing
power with the King and giving minority groups adequate representation.

An interesting constitutional model to consider when regarding the composition and eligibility of
both houses of the Bahraini legislature — Articles 52, 53, 56, and 57 of the current Constitution —
is the legislative system established by the current Bhutanese Constitution. The Bhutanese
Parliament consists of the Druk Gyalpo (the King), the National Council, and the National
Assembly.® The National Council of Bhutan, which is the upper house that reviews legislation,
consists of twenty-five members — twenty elected and five appointed by the Druk Gyalpo. It
meets at least twice a year and elects a chairperson. All members are independents and not party-
affiliated.” The Bhutanese National Assembly, which is the lower house, has a maximum of
fifty-five members, who are directly elected by the constituencies of each district. In a system of
proportional representation, each constituency is represented by one member, and each of the
twenty districts is represented by two to seven members. The National Assembly meets at least
twice year, elects the speaker and deputy speaker, and its members can be party-affiliated.® Note
that the National Assembly contains more members than the National Council. How far the
balance of power is weighted towards democratic decision-making depends entirely on a king’s
willingness to give up a proportion of his power base. The Bahraini King may be less keen on
giving up as much power as his Bhutanese counterpart, who is satisfied with a 1:5 ratio of King-
appointed members. In Bahrain, a Consultative Council with a smaller membership than that of
the Chamber of Deputies would similarly improve democratic representation, especially in cases
where the entire National Assembly meets to decide an issue.

ii. A Distinction between the Two Chambers of the National Assembly

The current Constitution inadequately makes a distinction between the Consultative Council and
the Chamber of Deputies. According to the Preamble, “The Ruler, with his perspicacity, chooses
certain experienced people to constitute the Consultative Council (Majlis al-Shura), and the
aware, free and loyal people choose through elections those who make up the Chamber of
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Deputies (Majlis al-Nuwwab), and thus the two chambers together achieve the popular will
represented by the National Assembly (Al-Majlis al-Watani).”® This is troublesome, especially
considering the definitions established in the National Action Charter of Bahrain in 2001 —
agreed almost unanimously one year earlier. The National Action Charter is a document based in
a spirit of national dialogue and the basis of the Bahraini national path: “This will be submitted
to a general public referendum according to the procedures in this regard, in order to receive the
opinions and views of the people. Once we are satisfied that there is general consensus about this
draft, we shall endorse it as a basis for our national path, upon which we shall be guided in
processing the national action and complement the modernizing of the state institutions and its
constitutional power...”'° According to the 2001 document, only a consultative, elaborative role
is reserved to the Consultative Council. This is evident in Chapter V: Democratic Life: “Against
this background, democracy has been reflected in practice through the constitution and the
elected National Council and further enhanced by the addition of a Shura (consultative) council
that has proved to be a forum of serious discussion, examination and advice over an entire matrix
of public issues of concern to the country.”*! The Outlook of the National Action Charter further
states: “This would mean that one chamber is constituted through free, direct elections whose
mandate will be to enact laws while a second one would have people with experience and
expertise who would give advice as necessary.”*? Of note is the fact that the King is not
guaranteed the right to choose members of this chamber — how these members are chosen is not
specified. Also, while this chamber serves in an advisory capacity, the wording of the term “who
would give advice as necessary” is vague, and therefore, problematic.

In 2001, when King Hamad bin Isa Al Khalifa put forward the National Action Charter, much of
the opposition rejected the Charter's call to change Bahrain’s 1973 unicameral legislative system
to a bicameral one. In response to complaints concerning ambiguities in the National Action
Charter, the King assured in the National Action Charter that the new chamber would be an
advisory body. It was accepted in the 2001 referendum with 98.4% support.*® In the 2002
Constitution, the King put forth the creation of an appointed legislative body that had equal
legislative powers to the Chamber of Deputies. As far as some parties were concerned, the King
went back on his public promise of 2001. Consequently, al-Wifaq and three other political
parties boycotted the 2002 parliamentary elections.** Therefore, the Constitution, as currently
construed, has been deemed by many as illegitimate since its advent. There exists now the
opportunity to implement a constitution that is deemed more acceptable by the Bahraini people —
one that captures the following sentiments expressed in the Constitution: “These constitutional
amendments undoubtedly reflect the joint will of the King and the people, and achieve for
everyone the lofty ideals and the great humanitarian principles contained in the National Action
Charter, and ensure that the people will advance to the high position for which their ability and
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preparedness qualify them, and which accords with the greatness of their history, and allows
them to occupy their appropriate place among the civilised nations of the world.”*®

Another consideration that may not be overlooked is the option for the Chamber of Deputies to
act as a body whose delegates are elected by proportional representation. This house, because it
is the citizenry’s direct representatives, may contain more members than the Consultative
Council. This is also reflected in the outlined Bhutanese model. The concept of proportional
representation would rely on the curbing of discrimination that has been common in Bahrain’s
electoral gerrymandering. In past elections, the Shia-dominated northern governorate of more
than 91,000 voters elected only nine members of parliament, while the Sunni-dominated
southern governorate elected six parliamentarians despite having only 16,000 voters.*®
Alternatively, keeping district voting with the principle of one person, one vote could also
address this issue. In this case, there would be a limit in the number of parties that rise to power.

C. Legislative Supremacy: Tensions with the King
i. Amendments

Under Article 35 of the Constitution, “The King may amend the Constitution, propose laws, and
is the authority for their ratification and promulgation.”*’ The same article also affords the King
ample, if not excessive, power to hinder and block the process. The King may only have the
power to suggest constitutional amendments to the National Assembly, which will then call for
plebiscite to determine if a constitutional amendment may be passed. Constitutional
amendments may also originate in the National Assembly. The existing problem is that the King
may amend the Constitution, seemingly without the input of Parliament or a plebiscite.

ii. Laws

Article 35 continues: “A law shall be deemed ratified and the King shall promulgate it if six
months have elapsed from the date on which it was submitted to him by the Consultative Council
and Chamber of Deputies without it being returned to these Chambers for reconsideration.”® Six
months is an excessive period of time because too much leeway is afforded to the inaction of the
King. The King can kill the momentum of a bill easily. This article is a drastic shift from “the
period of thirty days” afforded to the King in the original 1973 Constitution.'® Article 35
continues: “With due regard for the provisions pertaining to amendment of the Constitution, if
within the interval prescribed in the preceding clause the King returns to the Consultative
Council and the Chamber of Deputies for reconsideration the draft of any law by way of a
Decree in justification, he shall state whether it may be reconsidered in that same session or the
next.”?® Here, the King has the opportunity to sap the life of a popular bill or wait for a more
favorable legislative body to be in place, stripping away effectiveness from the legislative
branch. The language of Article 35 needs to be revisited to strike a better balance between the
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King and the elected Assembly.
iii. Decrees Carrying the Power of Law

The King’s use of royal orders strengthens the executive branch and weakens the legislature
because in practice, these decrees are more important than the laws enacted by the National
Assembly. The use of decrees and royal orders can be invoked in appointments, as well as due to
a national security concern or marshal law, during the conclusion of treaties, between legislative
sessions, or during legislative recesses.

Article 36 of the current constitution establishes the King’s power to declare a state of martial
law: “A state of national safety or martial law shall be proclaimed only by Decree. In all cases,
martial law cannot be proclaimed for a period exceeding three months. This period may not be
renewed except with the consent of the majority of the members of the National Assembly
present.””* The use of the word “present” is potentially troublesome due to its ambiguity and
because, according to Article 42, the King is entitled to dissolve the Chamber of Deputies by
Decree. Therefore, it is plausible that only the Consultative Council could take up such a vote.
Article 42 reads: “The King is entitled to dissolve the Chamber of Deputies by a Decree that
states the reasons for the dissolution. The Chamber cannot be dissolved for the same reasons
once again.”?? Could this power be reserved for the King as long as the Chamber of Deputies is
democratically elected and the vague stipulation “The Chamber cannot be dissolved for the same
reasons once again” is clarified?

Revisions to Articles 37 and 38 of the current constitution were also considered. After much
deliberation, Article 37, which permits the conclusion of treaties by executive decree, was
deemed reasonable. The second part of that article stipulates that “peace treaties and treaties of
alliance, treaties relating to State territory, natural resources, rights of sovereignty, the public and
private rights of citizens, treaties pertaining to commerce, shipping and residence, and treaties
which involve the State Exchequer in non-budget expenditure or which entail amendment of the
laws of Bahrain, must be promulgated by law to be valid.”? The article seems to limit the treaty-
making power of the King, while identifying him as the head of state and executive who shall
engage in treaty-making. All serious treaties seem to require a basis in law and are passed by the
National Assembly. Article 38 permits the King to issue decrees while the National Assembly is
in recess or between legislative sessions.?* As with other articles, it begs the questions: could a
Decree carry the power of law permanently? What exactly is a Decree and what constitutional
force does one entail? The answers to these questions should be clarified in the Constitution.

iv. Referendums
Avrticle 43 of the current constitution permits the King to sidestep the legislative process via the

process of public referendum. It states: “The King may conduct a popular referendum on
important laws and issues connected with the interests of the State. The issue on which the
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referendum has been held is considered to have been agreed upon if approved by a majority of
those who cast their votes. The result of the referendum shall be binding on all and effective
from the date it is declared, and it shall be published in the Official Gazette.”?> The King may not
be able to sidestep an entire branch of government. The King can easily broadcast his message to
the public and gain support for a position. The Legislature will have a harder time promulgating
a position. Therefore, two options may be considered: (1) a referendum may require a two-thirds
vote in its favor by the legislative branch. A majority vote would be too small — at least for the
Chamber of Deputies. (2) The National Assembly, rather than the King, may be allowed to call
referendums on its own. One could also dispense altogether with referenda, and leave decisions
to the normal legislative process.

v. Legislative Seasons and Elections

The goal is to maintain the accurate and faithful representation of the Bahraini citizenry in the
government. Article 58 states: “The King may, when necessary, extend the legislative season of
the Chamber of Deputies by Royal Order for a period not exceeding two yeatrs.”26 One option
would be to strip this power away from the King. Another option is to clarify the phrase “when
necessary.” A third option is to revert to the stipulation of Article 45 in the original 1973
Constitution: “The term of the National Assembly may not be extended except for necessity in
time of war and by a law passed by two-third majority of the members constituting the
Assembly.”?’

Article 64 also raises concerns. It states: “Notwithstanding the preceding clause, the King may
defer election of the Chamber of Deputies if there are compelling circumstances whereby the
Council of Ministers considers holding elections is not possible.”?® It is not clear how long the
King can defer election of the Chamber of Deputies in this circumstance. What are the
“compelling circumstances?”

vi. Free Expression of the Legislature

Article 89 can possibly be exploited to limit the freedom of speech of a legislator and may
prohibit open opposition to the King’s political positions. It may be altered in a way that would
maintain reverence to the fundamental standing of Islam in the state. In addition, mandatory
respect for the King could be reserved more as a formalities issue rather than as a substantive
issue.

D. Legislative Procedure
The composition and roles of the two chambers of the proposed bicameral National Assembly

are the most pressing and fundamental issues needing to be resolved.
Other procedural changes should also be considered in the legislative process.
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Article 81 states that, “The Prime Minister shall present bills to the Chamber of Deputies, which
is entitled to pass, amend or reject the bill. In all cases the bill shall be referred to the
Consultative Council, which is entitled to pass, amend or reject the bill or to accept any
amendments which the Chamber of Deputies had introduced to the bill, or had rejected or
amended them. However, priority of debate shall always be given to bills and proposals put
forward by the Government.”*® With respect to the procedure described in Article 81, as well as
in Articles 82, 84, and 85, the Bhutanese model is once again helpful. According to Article 13 of
the Bhutanese Constitution, only the lower house of Parliament can introduce money bills and
financial bills. Other legislative bills can originate in either legislative chamber.* Article 13 of
the Bhutanese Constitution may also provide a helpful timeline for legislation. In Bhutan, when a
bill passes one house, that house shall present the bill to the other house within thirty days; it
may be passed during the next session of Parliament. When that bill passes the second house,
that house shall submit the bill to Druk Gylapo for assent within fifteen days. When the bill does
not pass in the other house, the bill is returned to the original house with amendments or
objections. If the bill is then passed, it shall be presented to the Druk Gylapo for assent within
fifteen days from the date of pass of such Bill. If the original house refuses to incorporate
amendments or objections, the bill is sent to the Druk Gylapo, who will command both houses to
deliberate and vote on the bill in a joint sitting. Upon passing in a joint sitting, the bill is
resubmitted to Druk Gylapo for approval. If the bill neither passes nor returns to the original
house, the bill is deemed passed and is sent to Druk Gylapo for approval.*

The issue of dispute over a bill or a proposed amendment is presented in Articles 84 and 85 of
the Bahraini Constitution. Two options have been considered to break the possible deadlock. The
first option is to keep the system as is, but requires the acknowledgment that there will now be a
different total number of members voting in both chambers — with far more members in the
Consultative Council representing the wishes of the people who elected them than those
appointed by and loyal to the King. The second option is to eliminate Article 85 altogether and to
insert an addition to Article 84 that will permit for a continuous back-and-forth between both
legislative chambers until they have agreed on the bill.

Appendix: Key Suggested Amendments®

Article 33

(F) The King-appeints-and-dismissesmembers-ofthe-Consultative- Counct CAN APPOINT, by
Royal Order, ONE-THIRD OF THE MEMBERS OF THE CONSTITUTIONAL COUNCIL. HE
MAY, BY ROYAL ORDER, DISMISS ONLY THESE MEMBERS.

[This option should be considered as a possible option along with the other suggestions above.]

Article 35
(@) The King may amend-the-Constitution; SUGGEST CONSTITUTIONAL AMENDMENTS
TO THE NATIONAL ASSEMBLY, propose laws, and is the authority for their ratification and
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promulgation.

(b) A law shall be deemed ratified and the King shall promulgate it if skx-menths THIRTY
DAYS have elapsed from the date on which it was submitted to him by the Consultative Council
and Chamber of Deputies without it being returned to these Chambers for reconsideration.
[Option: with a larger majority]

Article 36

(b) A state of national safety or martial law shall be proclaimed only by Beeree LAW. In all
cases, martial law cannot be proclaimed for a period exceeding three months. This period may
not be renewed except with the consent of the majority of the members of the National Assembly

present.

Article 43

The King NATIONAL ASSEMBLY may conduct a popular referendum on important laws and
issues connected with the interests of the State. The issue on which the referendum has been held
is considered to have been agreed upon if approved by a majority of those who cast their votes.
The result of the referendum shall be binding on all and effective from the date it is declared, and
it shall be published in the Official Gazette. [Option 1: a higher majority of the popular vote
cast.] [Option 2: abolition of referenda altogether.] [This article should be moved to Part 2 of the
Constitution.]

Article 52

[Option 1]

The Consultative Council is composed of ferty TWENTY members appointed by Royal Order.
[Option 2]

The Consultative Council is composed offerty TWENTY members, SEVEN OF WHICH ARE
appointed by Royal Order.

[This option should be considered as a possible alternative to the suggestions in the text.]

Article 54

(b) If for any reason the place of a ROYALLY SELECTED member of the Consultative Council
becomes vacant before his term is due to expire, the King shall appoint a replacement to serve
until the end of the term of his predecessor.

Article 58

Article 81
The Prime Minister shall present bills to the Chamber of Deputies, which is entitled to pass,
amend or reject the bill. In all cases the bill shall be referred to the Consultative Council, which
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is entitled to pass, amend or reject the bill or to accept any amendments which the Chamber of
Deputies had introduced to the bill, or had rejected or amended them. BILLS MAY
ORIGINATE IN EITHER CHAMBER OR WITH THE COUNCIL OF MINISTERS, BUT ALL
BILLS THAT REGULATE FINANCIAL OR ECONOMIC MATTERS MUST ORIGINATE
IN THE CHAMBER OF DEPUTIES.

Article 89
No member of the Consultative Council or the Chamber of Deputies shall be called to account
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