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I. Introduction  

The popular uprisings of 2011 in the Arab world put an end to authoritarian regimes 

throughout the region by mostly nonviolent means.  Widespread corruption was and remains a 

popular concern and one of the driving factors that fuelled the protests.1  However it is 

unclear to what degree corruption will be a topic of the upcoming transitional justice 

processes in these countries. 

Until recently, transitional justice mechanisms have focused primarily on violations of 

physical integrity and personal freedom.  They aimed at providing victims of massive human 

rights violations with some degree of truth and/or justice while holding perpetrators morally 

and/or legally accountable.  Economic crimes and corruption specifically have received little 

attention in past transitional justice efforts.  Of 34 truth commissions that were established 

worldwide between 1974 and 2004,2 for example, only a handful have expressly addressed 

economic crimes.3  The more specific case of past elite corruption has received even less 

attention.4   

Addressing past violence is an important process that can help disrupted societies confront 

their past.  However, more needs to be done.  Especially where endemic elite corruption 

characterized an authoritarian regime, this “legacy of corruption” must be addressed during 

the transition.5  Only then can the mechanics of the former regime be fully understood and the 

culture of corruption prevented from undermining the succeeding regime.  

The paper is structured as follows: I begin by outlining the past focus of transitional justice on 

crimes against physical integrity.  Subsequently, I show the negative consequences of such a 

narrow focus.  In the following chapter, I present Tunisia’s approach to addressing past 

corruption before comparing the Tunisian case to those of Peru and Chad.  These sections 

illustrate some “do’s and don’ts” of addressing past crimes and corruption more specifically.  

Finally, I draw a conclusion and propose a reframing of justice in transition. 

 

II. Past Corruption: The Accountability Gap 

The reason why economic rights and especially corruption has been neglected by the field of 

“transitional justice”6 can be found in its historic development.  The instruments and 

mechanics that constitute the field now known as transitional justice were created to address 

the atrocities committed by authoritarian regimes in South America in the 1980s-1990s.7  The 

focus of these early mechanisms lay on a narrow set of crimes against physical integrity and 

freedom through state repression.  This focus became the backbone of the transitional justice 



agenda and found worldwide imitation.8  Changing this approach and including economic 

topics such as corruption subsequently became very difficult.9 

Similarly, the anti-corruption movement, which gained momentum in the early 1990s, did not 

develop tools to address past corruption either.10  The movement was future oriented from its 

beginning and aimed to prevent corruption.  Accountability for past corruption was not on its 

agenda.   

Consequently, both disciplines largely bypassed the problem of the legacies of large-scale 

corruption.  This status quo, however, did not remain unchallenged.  Practitioners started 

criticizing the failure of transitional justice mechanisms to deal with corruption.  They 

demanded that corruption should be addressed “as a key crime.”11   

 

III. Consequences of the Accountability Gap: The Factual and Impunity Gap  

Not addressing endemic corruption in the period of transition bears significant threats as it 

prevents a full understanding of the mechanics at work in the former regime and risks the 

survival of a “culture” of corruption in the succeeding regime.  Authoritarian regimes are 

often “brutal and corrupt.”12  Transitional justice mechanisms that aim at establishing an 

authoritative account of the past create a factual gap in the record of truth if they address only 

the brutality of the regime.13  This is especially problematic as corruption is increasingly cited 

as one of the structural causes for conflict before and during transitions.14  Uncovering the 

corruption of past regimes also helps to undermine the trend of romanticization of the 

authoritarian regime as “strict, orderly and fiscally clean”.15 

The consequence of this factual gap tends to be an impunity gap.  The often weak institutions 

in transitioning states seldom successful in confronting the powerful and well-connected 

corrupt elites.16  If corrupt elites are able to benefit from the stolen riches, social and 

economic justice receives a significant blow.  The impunity of the corrupt creates a public 

perception that state structures are not able to cope with the powerful.  Studies in Latin 

America have shown that such a perception of corruption has a separate devastating effect as 

it nurtures a “culture of distrust” towards public institutions.17  Transitional justice 

mechanisms should aim at achieving more than just a change in the form of government.  

They should aim at contributing to a change of the fundamentals of the past corrupt political 

economy.18 

 

 



IV. Justice in Transition and Corruption in Tunisia 

Tunisia is in the middle of a political transition.  Already, it is apparent that the endemic 

corruption during Ben Ali’s rule figures prominently on the transitional justice agenda.19  In 

this section, I will discuss how trials and commissions addressed past corruption in Tunisia.  

Due to space limitations and their symbolic importance I will focus only on trials of Ben Ali.  

1. Domestic Trials for Corruption 

The Tunisian government’s early efforts to seek Ben Ali’s extradition from Saudi Arabia 

were unsuccessful despite a pending international arrest warrant and an extradition treaty 

between the countries.  This can be at least partly explained by the fact that Tunisia’s efforts 

have remained perfunctory and the extradition has not been a priority so far.20 

Nonetheless, months after Ben Ali fled the country, the former President and some associates 

were implicated and convicted in absentia in numerous cases for corruption related matters.21  

On June 20, 2011 Ben Ali and his wife were convicted to 35 years in prison and fined $65 

million for the misuse of public money after authorities discovered cash and jewelry worth 

over $27 million in one of the presidential palaces.  The proceedings lasted only a day.22  The 

second one-day trial of Ben Ali on July 4, 2011 resulted in a sentence of 15.5 years of 

imprisonment and a fine of around $66.000 for the possession of arms, drugs and 

archaeological artifacts.23  A third court found Ben Ali guilty of corruption in property deals 

from which his daughter and her husband, who were also convicted by the court, benefitted.  

The ousted despot received an additional sentence of 16 years and the trio was fined 

collectively $100 million in damages.24   

Especially these hasty first trials against Ben Ali have been criticized because of the lack of 

due process.  The trial has been described by Tunisian human rights activists as a 

disappointment and a charade of expedite justice in the style of the former regime25 and a 

populist measure to calm the public.26  Activists were disappointed that the first trial of Ben 

Ali was based on minor causes.27 Furthermore, the depth, breadth and length of pervasive 

corruption in Tunisia have led people to doubt the integrity of domestic courts.28 

2. The Fact-Finding Commission on Corruption 

The commission’s task is to investigate corrupt activities under the Ben Ali regime.  It is 

formally organized as a non-governmental, independent and apolitical body that can receive 

complaints by the general public.29  It is staffed mainly by lawyers, specialists in finance, 

auditing and enterprise controlling, accountants and civil servants.30  The commission 

reported more than 10,000 submissions; more than half of these were investigated; more than 



300 were passed on to the public prosecutor and the commission’s final report revealed 

corrupt activities of over 1200 individuals.31   

The report was issued in November 2011. It concluded that corruption in Tunisia affected all 

sectors of the economy, from real estate to banks, public procurement, telecommunications 

and customs.32  It traced the gradual spread of corruption through all state institutions and 

uncovered the pervasive nepotism, which distorted the economy and led to the bankruptcy of 

independent Tunisian enterprises.33  The investigations of the commission covered the wider 

presidential family, ministers, journalists, foreigners34 and at least one foreign multinational 

enterprise.35   

The commission, however, faced significant problems.  The number of complaints and 

victims of corruption stretches the commission’s capacities.  Consequently victims feel that 

their individual cases are not sufficiently addressed.36  Furthermore, the cooperation with the 

judicial system has been problematic.  The Ministry of Justice did not cooperate with the 

commission37 and a conflict with the Public Prosecutor has erupted over the limited number 

of investigations that the Prosecutor started after having received files from the commission.38  

Besides these problems, the commission has also drawn significant criticism.  It has been 

argued that its policy of opening the doors to public complaints overwhelms the commission 

and thus obscures the identities and activities of the true actors in the corrupt regime of Ben 

Ali.39  What’s more, the commission which was installed before the political transition is even 

suspected to deliberately pursue the goal of obscuring the identity of these actors.40 

 

V. International Comparison: The Fujimori-Trial and Chad’s Truth Commission 

In the following section I compare Tunisia’s experience thus far with Peru and Chad’s 

experience of addressing corruption in times of transition.  The Fujimori-Trial in Peru is 

widely considered a success story where the classic dilemma of victor’s justice has been 

overcome.41  Contrarily, Chad’s truth commission is an example for a failed attempt to 

address past corruption. 

1. Trials – from Fujimori to Ben Ali 

Fujimori was elected President of Peru in 1990 in the middle of an economic crisis and a 

violent struggle between government forces and leftist revolutionary groups.42  Soon Fujimori 

began to reorganize the state’s security apparatus and increasing his control over it.43  The 

fight against insurgent groups – often involving extra-judicial killings and torture – was 

financed by a sophisticated system of corruption that also secured political support for his 

government.44  In 1992, Fujimori dissolved parliament with the help of the military.  In 1993, 



a pro-Fujimori Congress was reinstituted and the President was reelected in 1995.  In 2000 

Fujimori resigned over a corruption scandal that revealed the bribery of parliamentarians for 

political support.  Fujimori fled Peru and went to exile first in Japan and later in Chile.45 

a. The Extradition 

Even though Fujimori had fled the country, he was, contrarily to Ben Ali, not tried in 

absentia.  Nonetheless, shortly after his resignation a special prosecutorial unit (Procuraduría 

Pública Ad Hoc) was tasked with the investigation of his crimes.46  The Procuraduría at first 

only investigated corruption charges and later broadened its focus to include human rights 

cases.47 When Fujimori left his safe haven in Japan in 2005 and went to Chile the 

Procuraduría, by now well versed with the crimes committed by Fujimori, quickly prepared 

an extradition request in a coordinated effort with other state agencies and civil society.48 

Two years later, in September 2007, the Chilean Supreme Court approved the extradition.  

Notwithstanding the extradition treaty between the two countries from 1932, this decision was 

by no means predictable.  Both countries at the time had rather sour relations and Fujimori 

was well connected among Chile’s business elite.49  The highly conservative Chilean 

Supreme Court furthermore had a history of denying extradition requests, giving the country a 

reputation of being a safe haven for ousted Latin American leaders.50  A number of reasons 

have been put forward to explain the court’s decision in Fujimori’s case, ranging from the 

court’s desire to polish its bad image stemming from the Pinochet era, to the desire to 

establish better relations between Chile and Peru.51  What is striking, however, is that the 

extradition was apparently made a priority of the Peruvian government.  The official 

extradition request was also supported by Peru’s human rights community, which organized 

numerous trips to Chile, organized public events and meetings with Chilean officials.52   

b. The Trial 

The next challenge the Peruvian justice system faced was to overcome the public distrust that 

stemmed from its history of corruption and regime collusion.53  Notwithstanding the historic 

low levels of public approval of the judiciary,54 the Fujimori-Trial was widely acclaimed by 

domestic and international observers as fair and impartial and it helped to restore the 

credibility in Peru’s judicial system.55  To guarantee fairness and transparency, the court 

allowed victims as well as supporters of Fujimori to follow the proceedings as permanent 

observers.56  Moreover, the court did not only respect Fujimori’s right to speak or to remain 

silent with utmost precision, but applied a “unique and inventive” criminal procedure that 

allowed Fujimori to consult openly with his defense attorney during the questionings.  The 

emphasis the court put on the defendants’ rights and due process lent the trial credibility.  The 



trial against Fujimori began in December 2007 and ended with his conviction in April 2009.57 

Remarkably, the defense's closing arguments admitted the integrity of the proceedings.58 

2. Chad’s Truth Commission 

Tunisia’s anti-corruption commission prepares the ground for a national truth commission 

which is in turn likely to include corruption in its mandate.59  There is to my knowledge no 

precedent for such a succession of anti-corruption commissions.  Consequently it seems 

appropriate to point out some key challenges that truth commissions are likely to face.  

Chad’s truth commission is a negative example that shows key-complications. 

Chad’s former strongman Habré came to power in June 1982 after having triumphed over the 

forces loyal to the President of the unity government that ruled Chad since the end of the civil 

war in 1979.60  Habré’s rule from 1982 until 1990 was marked by human rights abuses, severe 

political repression and serious economic crimes such as the embezzlement of state funds.61  

His rule ended after one of his former generals successfully overthrew his government leading 

him to flee the country.  The truth commission was installed shortly after his fall. 

The Commission received the very broad mandate to investigate human rights violations as 

well as the embezzlement of public funds.62  More precisely, it was mandated to identify ‘the 

financial operations and bank accounts,’ as well as other assets, of the former President and 

his entourage.63  To better address both aspects the commission divided its staff and 

subsequently its report in two sections: One tasked with reporting on violations of physical 

integrity, the other with investigating the embezzlement of public funds.64  Despite this 

unusual focus on corrupt activity the findings published in the report and the subsequent 

government inactivity concerning the recommendations are disappointing.  The commission 

was not able to grasp the working of the web of the President’s national and international 

bank accounts.  Foremost reasons for this failure were the commission’s lack of time, 

resources and qualified personnel.65  Thus, notwithstanding the explicit focus on uncovering 

alleged financial schemes, the commission was not able to deliver a precise account of the 

mechanisms of former President Habré’s underground financial system. 

 

VI.  Lessons learned about Addressing Past Corruption 

The following section highlights lessons that can be learned from the outlined cases.  Some of 

these lessons apply to the field of transitional justice in general, some of them apply to the 

problem of addressing corruption in times of transition specifically.  

 



1. Trials  

Only credible judgments delivered respecting the rule of law can contribute in a meaningful 

way to justice in times of transition.  Only credible judgments can re-establish trust in the 

judicial system and deliver an authoritative legal condemnation of past crimes.66  Credible 

judgments, however, need credible courts and credible, transparent processes.  The highly 

visible trials of former strongmen are a chance “to get it right”.  Peru “got it right”.  The 

ongoing support for Fujimori in Peru was arguably a strong incentive for government and 

court to ensure a fair process.67  Contrarily, the seemingly overwhelming condemnation of 

Ben Ali seems to have functioned as an incentive to sentence the ousted President hastily. 

Fujimori’s presence during the process was decisive for lending the process against him 

credibility.  It is consequently worthwhile to make the extradition of high-profile figures of 

the former regime a governmental and societal priority.  Peru waited nine years before being 

able to try Fujimori despite having started to investigate his crimes early on.  This long time 

span allowed a profound prosecutional analysis of Fujimori’s crimes and the development of 

a prosecutional strategy, something Tunisia lacked.68  These lessons from the Peruvian case 

are applicable not only to corruption cases but apply to trials in times of transition in general. 

2. Commissions 

Tunisia’s and Chad’s experience with anti-corruption commissions underline the dependency 

of commissions on the political and judicial will of other actors.  Governments and courts 

must act according to the commissions' findings or their inability to produce relevant findings.  

In order to guarantee this a concrete framework that delineates the cooperation between 

existing institutions and the commission must be put in place.  However, it is also important 

that such commissions achieve high visibility and popular support in order to put pressure on 

governments and judicial systems to act.  In this regard the Tunisian’s commission’s policy to 

“open its doors” to the public is reasonable.  Furthermore, the mistrust against Tunisia’s 

commission because of its establishment before the transition highlights that credibility is not 

only important for courts but also for commissions.  To minimize mistrust it seems important 

that anti-corruption commissions that work in times of transitions are formally appointed by 

the post-revolutionary government. 

Chad’s and to a certain degree Tunisia’s experiences, furthermore, underline the threat of 

overstretching capacities when tackling widespread past corruption.  Time, staffing and 

financial resources are usually scarce in times of political transition.69  Chad’s truth 

commission experience underlines furthermore that practitioners of transitional justice need to 

adopt new methodologies and need to have specific expertise in fields such as forensic 



accounting to successfully unveil the corrupt practices of former regimes.70  The members of 

Tunisia’s commission seem to have been better prepared for their task given their professional 

backgrounds and the lack of complaints up to this point.71 

 

VII. Conclusion – The Way Forward 

In this paper I argue for the inclusion of corruption in transitional justice efforts, if the 

transitioning country has a history of endemic corruption.  If this history is not addressed it is 

likely that the legacy of corruption will carry on through the transition and undermine 

whatever system comes afterwards.72  To include corruption, transitional justice should be 

taken out of the “human rights corner”.  The cases of Tunisia, Chad and Peru have outlined 

some lessons concerning justice in transition and addressing past corruption more specifically. 

Justice in transition is slowly moving away from its pure human rights focus to include 

corruption.73  However, those who support the inclusion of corruption often try to connect 

corruption to human rights abuses.  They argue for addressing the “corruption-human rights 

nexus” and not establish large-scale corruption as an independent subject of transitional 

justice.74  I think that such a limited reform of justice in transition is doomed to fail as it is 

broadening the mandate of transitional justice without broadening its resources.  The case 

Chad has underlined, that transitional justice mechanisms run the risk of overstretching their 

usually limited resources when addressing past corruption.  This threat has been echoed 

widely by scholars.75  A broad mandate furthermore risks to raise the already often 

exaggerated expectations of transitional justice mechanisms.76   

To tackle these problems I suggest the re-framing of the whole process that until now 

characterizes justice in times of transitions.  I propose the inclusion of corruption by 

transitional justice mechanisms in order to strengthen the future-orientation of the field.  

Transitional justice mechanisms that tackle past corruption contribute to undermining the 

“culture of corruption” and should thus be re-framed as governance and anti-corruption 

measures that promote economic development, foreign investment and so on.77  Such a re-

framing of transitional justice will allow tapping into additional funds and resources.  In a first 

step an asset recovery strategy should be included in the transitional justice process in order to 

get hold of assets that corrupt elites placed outside their home countries. 
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