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A.  Introduction 

There is almost no country in the Middle East that is not in one or the other way in a process 
of political transformation. The unprecedented Middle Eastern wave of liberation2 took off in 
Tunisia, swept over to Libya and Egypt and also seems to have lost at least some drops in 
Saudi Arabia and eventually reached Bahrain, Yemen and Syria. It was surely inspired by the 
green revolution in Iran and itself inspires “westerners” in the international Occupy 
Movement. The bottom-up revolution can probably be described as equally—if not more—
influential than the East European revolution in the beginning of the 90ies. The people in 
Tunisia, Libya, Egypt and Yemen were already able to get rid of their former despots and 
many others still work on that. After the main revolutionary goal – to get the dictator out of 
his chair – was achieved, revolutionaries turned to look for the best way to implement the will 
of the people. Making a new constitution rather than amending the existing one was found to 
be the appropriate way to engrave people’s aspirations in Tunisia, Libya and Egypt and will 
most probably be the case in Yemen. The transition from the chaos of the revolution to the 
new order of the democratically constituted state, however, signifies the “transmutation of the 
creative, unorganized, and untamed power of the revolution into the constituted powers of a 
particular political regime.”3 Revolutionary creativity will need to yield itself to consent based 
abstract constitutional principles and a finely balanced power system. This process is not easy. 
Revolutionaries lack experience in constitution-making and taking own collective decisions to 
find solutions after decades of dictatorship. Expectations are high and passion, personal, 
group and institutional interests are rapidly spreading and distorting reason. To make the 
process even more arduous, the former revolution’s aids—the military in Egypt and militias in 
Libya—transformed themselves into obstacles or even new faces of old terror. Inclusion of all 
parts of society will be key to reach a social contract that will unite rather than divide. 
Obstacles, however, can be overcome and many people at Tahrir Square and Place du 14 
Janvier 2011 assured me that there is one achievement that no one can possibility take away 
anymore: the sense of freedom.  

In the first part of this short version of a paper presented at Harvard, after a very brief 
introduction into the constitutional history of the Middle East, I will argue that a revolution is 
ended by its constitutionalization. The second main part will deal with general forces and 



2 August 2012       Peyerl 

 

2 

constraints during this process. Passion, interest and reason as influencing factors will be 
examined and connected to present developments in the Middle East.  

B.  Historical overview of constitution making in the Middle East 

The Middle East has a rich history of constitution making with initially indigenous projects 
that were later replaced by colonially influenced texts and following the state’s independence 
either monarchic or republican constitutions were enacted that demonstrated dictatorial 
finesse. The Middle Eastern countries joined constitution-making efforts early and the last 
two reluctant countries—Oman and Saudi Arabia—have adopted “basic laws” in recent 
years.4  

Modern native constitutional-drafting started in the Ottoman Empire, Iran and Egypt.5 Initial 
constitutional tradition developed in these three blocks in the nineteenth century and was able 
to influence most succeeding drafting attempts and featured early reformist efforts towards 
some democratization and constraint of state authority.6 With increasing colonial influence in 
the beginning of the twentieth century, however, Chibli Mallat asserts that calls for 
independent representation “did not curry much favour with Britain and France […] for 
whom the rule of law was only worth pursuing if defined within the scope of their own 
unchallenged dominance.”7 Liberal democratic movements such as the Egyptian al-Wafd 
party were prevented from gaining influence by colonial powers.8 Nevertheless, constitutions 
were adopted and Brown describes that mainly three waves of constitution making took place 
after the beginning of the twentieth century:  

“The first wave of constitution writing in Arab monarchies came in the wake of 
nominal independence in the interwar era. Egypt, Iraq, and Jordan all issued 
constitutions while under some degree of British oversight. The second wave came 
after other Arab states obtained independence in the 1960s and early 1970s (Morocco, 
Kuwait, Bahrain, Qatar, and the UAE). Finally, Oman and Saudi Arabia, long resistant 
to constitutional texts, issued basic laws in the 1990s.”9 

The waves, however, were all initiated by governing elites without the influence of an elected 
or an expert constituent assembly mandated by an elected body.10 It was rather the work of 
individuals or small groups of high-level government officials that defined the basic rules of 
society.11 The monarchies primarily issued constitutions to regulate state administration and 
finances and the republics enacted constitutions mostly under the constraint of the current 
governing systems – sometimes merely on top of already pre-existing monarchical governing 
structures. 12  For this reason presidents have been successful in as Brown describes it 
“perfect[ing] some tools devised by Arab monarchs for preventing constitutions from 
becoming instruments of constitutionalism.”13 Building upon that, Brown asks the compelling 
question why leaders actually bothered to issue constitutions in the first place. His answer 
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points to the purpose of establishing sovereignty and independence as well as the goal of the 
regime to form a legal basis for their rule and not its restriction.14 This legal exercise resulted 
in the divorce of democracy and the rule of law from constitutionalism.15 A byproduct 
important for today’s transformations was an unmistakable cynicism among the general 
public and political activists who began to see constitutions rather as a tool to mask or even 
secure dictatorial control.16 On this background, the lately developed belief in the constitution 
as tool to secure societal aspirations can only be understood as the final liberation of social 
forces that had been oppressed by the old regime. 

C.  Killing the revolution and giving birth to the constitutional conversation 

In contrast to pre-revolutionary constitutional cynicism, I always believed to be in something 
like Sunday school when studying constitutional law in “western” countries. This perception 
has indeed a foundation in the modern understanding of state theory, which can actually be 
compared to the theological significance of the Holy Scriptures as Ulrich Preuss confirms.17 It 
is not the text itself, but the author’s authority, which is given almost theological importance. 
The author of the democratic constitution must be the representative of the free will of the 
people in order to legitimize its authority under this modern understanding of the same state 
theory.18 The revolution as an expression of the self-determination of the people represents 
the constituent power that it unleashed through toppling the former regime. To theoretically 
be able to create an order ex nihilo amidst the power vacuum created by the revolution, the 
constituent power cannot be subject to the same rules it creates by making the constitution.19 
This means at the same time that the constituent power is an extra-constitutional force bound 
only by its own will.20 Therefore, it can be described as the secularization of the divine power, 
as it creates an order out of nothing that has habitually been attributed to god or a divine 
force.21  

By starting the constitution-making process, however, revolutionary forces dig their own 
graves. Enacting the constitution, according to Preuss, marks “the final act of the 
revolution.”22  There is, nevertheless, one exception to death: The permanent and potentially 
infinite revolution. Only under a “radical democratic” model will the constitution preserve the 
expression of the “unrestrained willpower” of the constituent power.23 This order elevates the 
will of the people over all other institutional actors in the newly constituted system.24 
Together with other popular tools such as plebiscites and proportional representation, the final 
decision making authority by the ‘people’ would be secured.25 For Preuss, this model lacks 
stability26 and a working example is hardly visible. So far, however, it does not seem likely 
that any revolution in the Middle East would follow the direction of an “infinite revolution.” 
The much more probable track for Tunisia, Libya and Egypt is to institutionalize the will of 
the people, as it happened in most of the Eastern European countries.27 Following this model, 
the constituent power submits itself to rules and eventually kills the revolution. Basic 
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principles of a liberal democracy—the separation of power, the rule of law and individual 
protection through a basic set of human rights—eliminate revolutionary creativity and 
anarchy, but guarantee people with a certain stability and safety. Political changes through 
elections will be bound by this general structure and usually prevent an entire system change. 
Preuss argues that these institutions do not “congeal” the will of the people, but rather allow 
for the will to be materialized in the frequency of elections.28 He also describes that this 
model tends to be hostile towards revolutionary spirits from which they originate.29 The 
enactment of the constitution favoring the institutional model is inevitably the fatal blow to 
the revolution. Death, however, also means simultaneous birth or as Intissar K. Rajabany 
expressed in an opinion piece in relation to Libya: “The most important tool that would 
guarantee Libya’s birth as a democratic country is the constitution that is yet to be drafted.”30 
Having this aim in mind, the passing of the revolution is bearable and necessary to allow for 
the materialization of the aspirations of the people. Rajabany seems to incidentally back 
Habermas’ idea that the will of the people must not remain unrestrained in order to provide 
for the citizen’s “appropriate use of public autonomy.”31 The revolution needs to die to allow 
for the establishment of the interdependent relationship between the rule of law and popular 
sovereignty.32 It would, however, be utopian to believe that the complex relationship between 
restraining and releasing the popular will would be achieved in the moment the democratic 
constitution is enacted. Too many obstacles and forces are in effect that make this result 
extremely unlikely.33 That is why Habermas argues that Rousseau’s restraint by reason and 
Kant’s restraint by subordination of law to morality can only develop over time and 
generations.34 He indeed did not find evidence in the French and American constitutional 
assemblies of a “great, dual historical event that we can now see in retrospect as an entirely 
new beginning.”35 Constitution-making, though, becomes a process across generations.36  
Without citing each other, Laurence H. Tribe seems to find a similar correlation for the US 
constitution. He views the US constitution as a verb rather than a one point in time event.37 
This classification makes the constitution  

“[a] creative and contested practice that yields a trans-generational conversation about 
the meaning of our past, the imperatives of our present, and the values and aspirations 
that should point us toward our future.”38  

This constitutional “conversation” a term credited to his former law student Barack Obama39 
is supposed to describe  

“[a]n ongoing sequence of narratives, the constitution can furnish nothing less than the 
principle language in which [the US Americans] – not just judges, but all of us – talk 
with […] one another about which course of action are faithful and which unfaithful to 
[their] nation’s founding ideals.”40  
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This admittedly liberal understanding of the constitution as a “living”41 instrument might be 
criticized for its potentially illusionary view of the effective participation of practically every 
member of society. The main argument, however, that through constant implementation, 
application, interpretation and potential amendment of the constitutional document an entirely 
new indefinite process begins, cannot be denied. Nevertheless, for this new era to work in a 
democratic undistorted fashion as demanded by most revolutionaries, difficult decisions need 
to be taken on the organization of the constitution making process. And the will of the 
constituent will only be expressed by the mostly older men in windowless rooms of former 
‘parliaments’ who currently discuss legal texts on how to organize the new political system in 
Cairo or Tunis, if they enjoy majoritarian backing during this process.42 Following Habermas’ 
requirements for legitimate outcomes of a constitution-making process, two main 
requirements must be fulfilled: (1) the discourse must be rational and free and participants 
equally entitled and (2) there must be a “commitment to modern law as the medium for 
regulating their common life”.43 With regard to the latter he specified that “[t]he mode of 
legitimation through a general consent under discursive conditions realizes the Kantian 
concept of political autonomy only in connection with the idea of coercive laws that grant 
equal individual liberties. For according to the Kantian concept of autonomy, no one is truly 
free until all citizens enjoy equal liberties under laws that they have given themselves after a 
reasonable deliberation.” 44 

This statement could be understood as leading to an infinite regress – a need for procedural 
legitimacy beyond the constitution making process. An absolute requirement like that would 
be caught in a “circular self-constitution” as the constituent assembly could not vouch for its 
own creation and its creator for its own pre-set rules.45 His argument does not, however, call 
for absolute procedural legitimacy – flaws in its design can be addressed during the following 
constitutional conversation or dynamic interpretation as termed by several courts46 and the 
academia.47 Potential lacunae or defects can and shall be treated in the following generations-
long constitutional dialog. 

D. Passion, interests and reason as factors during the constitution making process  

These flaws can be the result of constitution making-specific external and internal influences 
on the representatives of the constituent will. Specifically, passion and interests as opposed to 
reason will be analyzed in this part. 48  

I.  Revolutionary context and passion 

Constitution-making usually occurs under exceptional circumstances or crises. There are 
exceptions such as the making of the 1974 Swedish constitution49, the 1982 Canadian 
constitution50 and the forthcoming Turkish constitution.51 The Middle Eastern constitution-
making processes are no such exception. Libya still suffers major security threats,52 Tunisia 
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battles an economic crisis and high unemployment53 and Egypt endures military rule and 
clashes as well as economic problems.54 It is not particularly difficult to conclude that 
irrational circumstances can produce irrational behavior, but it is particular discouraging 
concerning the abstraction and objectivity needed for constitution-making.  

Elster found specific evidence of too much passion in former constitution-making processes. 
The French constitution makers of 1791 produced a document that “eschewed bicameralism 
as well as judicial review” and contained “few devices for restraining majorities” and the 
drafters in Bulgaria “exploited their control of the constitution-making process in 1990-1991 
to adopt some of the most illiberal provisions in the new East European constitutions.”55 
Admittedly, the threshold between passion and a heated argument and group interests is hard 
to draw, especially when the final text cannot be studied, yet.  

Nevertheless, there are some signs that passion or potential irrational behavior found its way 
into the constitution-making bodies in the Middle East already. Passed after a heated debate 
on December 8, 2012, the current Tunisian interim constitution issued by the Constituent 
Assembly for example, allows the majority of the members of the Constituent Assembly in 
Article 7 to delegate all legislative power to the president, the prime minister and the head of 
the assembly under “exceptional circumstances.”56 This wording is obviously extremely 
ambiguous and “exceptional circumstances” could probably be found satisfied in the current 
situation already. A slight majority in the assembly could therefore easily concentrate power, 
with a very small group of individuals endangering the entire democratic process. 

In Egypt, power plays affect the whole transitional process. Legal battles are fought 
concerning the legitimacy of almost every new governmental institution. Especially the lower 
courts such as the administrative ones assumed a role that hardly fit their place in a rule of 
law-based system. They threatened not only to suspend and declare as unconstitutional the 
Constituent Assembly, but also the Parliament and the Shura Council – a legal reaction that 
should in any event be reserved for Egypt’s Supreme Constitutional Court (SCC).57 President 
Morsi added to the already highly confusing situation by a legally questionable decree to 
reinstate the Parliament, which was resolved by the SCC and as such directly contradicted the 
verdict.58 The court reasonably concluded that the quota system for candidates – a reserved 
number of seats for independent and party candidates (1/3 and 2/3) – violates the principle of 
electoral equality of the votes, as it inevitably leads to a different threshold of votes to secure 
a seat between the two groups. Today’s Egypt exemplifies well how a passion-loaded 
situation can impede the constitution-making and transitional process in general – not even 
mentioning the interferences by SCAF.59 

In Libya, the National Transitional Council’s (NTC) electoral law provided grounds for a 
situation of crisis as well. Article 9 of the election law provided that members of the Libyan 
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Armed Forces would not be able to vote for the National General Congress (GNC).60 At first 
sight, this law seemed to be extremely discriminatory towards those who are members of the 
military depriving them of their basic democratic right to vote. At the second look, one 
recognizes some parallels to the Egyptian situation where members of the armed forces are 
prevented from casting their vote, as well. Even though being a fundamental participatory 
right, one might in some way see it as a justified measure against further power seizure by the 
already non-democratic governing military in Egypt. The third glance at the Libyan election 
law, however, brings one back to the first conclusion. The Egyptian worries are not 
necessarily comparable to the Libyan ones. Libya’s military lacks the capacities to oversee the 
transitional period, is poorly equipped and is understood to pose very little risk of becoming a 
political force.61  On top of that, news articles describe an increasing security threat by militia 
groups that refused to disarm after the Gaddafi regime was toppled.62  According to Goeff 
Porter, one of the proposed solutions is to recruit and integrate the existing militias into the 
regular military forces.63 He poses the—at least from a voter’s standpoint—very relevant 
question: “Why would militias, whose members can vote and thus express themselves as a 
powerful bloc, disband so their members can join the military, which is explicitly excluded 
from elections?”64 As disbanding militia forces is seen as key to reach some kind of stable 
democratically constituted Libya,65 it can hardly be understood why the election law was 
passed in this way.  

Trying to respond to demands from federalists, but adding to election and constitution-making 
confusion, the NTC decided just two days before the election to take away the power of the 
GNC to select the members of the Constituent Assembly.66 According to the amendment of 
the Constitutional Declaration members of the body will be elected through general ballot.67  

At this point in time, passion did not directly influence the constitutional text, yet. Its 
influence, nevertheless, seems to be operating and impeding the forthrightness of the process. 
Considering the challenging situations in the countries, one still has to pay tribute to the 
revolutionaries. The short timeframes that are foreseen for the drafting process, however, 
might increase tension over time. 

II. Interests 

Passion in times of instability and radical system shift remains a problem, even more difficult 
to overcome are interests. Elster provides a reasonable classification of interests during 
constitution-making processes, which this paper intends to follow. He divides between 
personal, group and institutional interests.68  

As constitutional documents and provisions are usually framed in a general manner to allow 
for interpretation and social change, the possibilities to advance personal interest are usually 
low. Nevertheless, there are cases such as in the Romanian and Bulgarian constitutions, in 



2 August 2012       Peyerl 

 

8 

which drafters tried/or were successful in including specific amnesties into the constitutional 
document for former members of the communist parties.69 During the research for this paper, 
I could not find signs for the advancement of personal interests through constitutional drafting 
in the Middle East. It should, however, be monitored whether especially parts of the old 
regime are going to attempt to secure their position in the new system or secure amnesties for 
themselves.  

Group interests on the other side usually influence the outcome of the constitution-making 
process profoundly. Most of the procedural and substantive constitutional issues have 
relationships to some group interest. Elster claims that group interests are usually not 
promoted as the interest of fragments of the population, but rather as the interest of the 
country in having a stable government.70 One of the main examples he uses to support his 
argument is that small parties who would rather support a proportional than a majoritarian 
system of elections, as was the case with the small Communist or ex-Communist parties in 
Poland and Czechoslovakia in 1989.71 Large parties on the other side might call for the 
inclusion of a constructive vote of confidence in the constitutional text to bolster the position 
of government.72  

In the current situation in Libya, for example, such an argument exists between the group of 
western and eastern Libyans. The revolutionaries that declared liberation from the Gadhafi 
regime in Benghazi on October 23, 2012 are now calling for more autonomy for their region 
and federalism as the state’s system.73 They argue that their fight finally overthrew Gadhafi’s 
dictatorial centralization and economic neglect of the eastern part of the country.74 The west, 
however, counters that two thirds of the country is living in the western regions and that a 
weak federal system could undermine the Libyan nation-state and finally lead to the 
disintegration of the country.75  

Elster evaluates group interests and arguments like these quite vividly:  

“Although it is true that self-serving arguments tend to dress themselves in public-
interest garbs, the converse argument – that all impartial argument is nothing but self-
interest in disguise – is invalid. In some cases, the conclusion is demonstrably false. 
[…] More generally, the reductionist claim is internally incoherent. If nobody was 
ever moved by the public interest, nobody would have anything to gain by appealing 
to it. Self-serving appeals to the public interest are parasitic on genuine appeals.”76 

These claims, therefore, adopt a double-sided approach that is not necessarily illegitimate as 
long as the promoted argument is not only concealing the real intention.   

The third influence based on interest relevant to constitution-making is institutional. It is the 
interest of the constitution-making body to maintain an important role for itself through the 
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constitution and within the new state system.77  Examples for the materialization of this form 
of interest can be seen in the reduction of executive power for the benefit of the parliament by 
the assemblies that worked on a new constitution in Poland 1921 and France 1946.78 Elster 
stipulates that institutional interest has been “the most important factor in the making of the 
post-1980 constitutions in Eastern Europe.”79 This interest seems to manifest itself in different 
ways depending on other functions of the constituent assembly. If a constituent assembly is 
also equipped with the power to legislate, Elster finds that this body will most likely give 
more importance to the legislature than the executive.80 At the same time he stipulates that 
surprisingly the legislative constituent assembly will strengthen the judiciary, which seems to 
be contradictory or at least not fully explainable by interest.81 Applying this hypothesis to the 
three countries under consideration, this would mean that especially the Tunisian Constituent 
Assembly, which is equipped with legislative power,82 is likely to establish a balance of 
power with an important parliamentary element. According to a recent poll, the general public 
also seems to favor a parliamentary system over a presidential one by 52.9% over 15.4% for a 
presidential system with 15.4% undecided83 – this constitutional issue, however, remains 
highly disputed in the Constituent Assembly.84 The transitional roadmaps for Egypt and Libya 
both provide for a separation of the legislative and constitution-making function. The 
Egyptian Constitutional Declaration issued by the Supreme Council of the Armed Forces 
(SCAF) in Article 60 tasks the People’s Assembly and the Shura Council to elect a separate 
body – “the provisional assembly” (now mostly called Constituent Assembly)85 - to draft the 
constitution without at the same time having legislative powers. According to amended 
Article 30 of the Libyan Constitutional Declaration,86 the currently convening GNC assumes 
legislative power and thereby automatically dissolves the NTC and the to-be-elected 
“Constitutional Power for Formulating the Constitution” will draft the constitutional text.  

Elster also refers to three other implications that institutional interest can have on the content 
of the constitution. Firstly, he suggests that unicameral and bicameral constituent assemblies 
favor their cameral system for the new constitutional system.87 Secondly, he argues that in 
case the president is involved, he will likely advocate for strong presidential powers and 
finally, that constitution-making parliaments will give themselves far-reaching powers to 
amend the constitution.88  The constitutional process in all the three countries, however, has 
not reached the necessary stage to verify Elster’s hypotheses drawn from the East European 
revolutions. Nevertheless, these assumptions might be useful theoretical binoculars to take a 
look at the probable future of the constitutional process and the influence of institutional 
interest.  

III.  Reason 

Some might dispute that reason is actually able to trump interest and passion, but at least 
Rousseau and Kant seem to agree. Their understanding of the concept of autonomy,89 
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which—as they explain—citizens achieve after they liberated themselves from the oppression 
of the tyrant, will limit them to “reasonable will-formation.”90 For them the concept of 
autonomy inherently entails that the author of the law understands that its ultimate freedom to 
create norms can only be exercised by adopting laws that lie in the equal interest of all.91 Only 
non-discriminatory rules will be able to gather “a reasonable agreement by all” as Habermas 
describes it.92 As decisions based on reason might also be based on group interest, their 
motivation is often difficult to extract. A fairly clear historical example from the Eastern 
European revolutions, however, can be found in the decision of Vaclav Havel to favor a 
proportional voting system in the Czechoslovakian electoral law. Havel knew from the prior 
precedent of Solidarność in Poland 1989 that his political movement Civil Forum would have 
great chances in a majoritarian system.93 Nevertheless, he decided to opt for a proportional 
system, as it would enable voters to select individuals rather than parties and allow for a 
representation of all political wings in the first parliament.94 In this context, Elster was told by 
collaborators of Havel that “[t]his decision will be seen either as the glory or the weakness of 
the November revolution: we were winners that accepted a degree of self-limitations.”95 
Despite above mentioned irregularities and decisions by the interim governing bodies such as 
the Libyan NTC and the Tunisian Constituent Assembly, constitutional drafters in the Middle 
East have so far–so it seems–been able resist overly sectarian and interest-based pressures 
from the streets and the elites (notwithstanding the current transitional chaos in Egypt). In the 
course of time and the development of the draft texts, it will be seen how the relationship 
between reason and interests develops. 

E. Conclusion 

Constitutionalizing the revolution means killing it. Killing the revolutionary chaos and giving 
birth to a democratic constitutional conversation, however, is a complex process. The 
constituent will—as assassin and creator at the same time—is pulled back and forth between 
passion, interests and reason in situations of major disorder. It needs to unite a society behind 
a text that just found its freedom to express different opinions and fight for contrasting goals. 
However, there is no other way to preserve this freedom without drowning in chaos and 
Darwinian laws. Revolutionaries in the Middle East have already shown extraordinary 
courage and enthusiasm in their struggle against long-lasting tyranny and for the creation of 
democratic order. They will design their own indigenous societal models. Flaws will be 
included as in every new constitution. It will be up to the post-revolution generations to 
engage in a dialog about the legitimacy of these basic rules of societal order and their 
implementation, application, interpretation and amendment.  
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